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INTER-OFFICE COMMUNICATION
Ohio Environmental Protection Agency
Division of Air Pollution Control

 
TO:		Permit Writers and Permit Reviewers

FROM:	Mike Hopkins, Assistant Chief, Permitting, DAPC

DATE:	DRAFT

RE:		BAT Requirements for Permit Applications Filed On or After August 3, 2009



As you are aware, Senate Bill (SB) 265 made changes to the methods we use to develop and implement our Best Available Technology (BAT) program.  

One such change is the change associated with applications filed on or after August 3, 2009.  Under SB 265, the director is expected to develop rules that define BAT for non-exempt sources. Once these rules become effective, the director is to use the rules to determine BAT for these sources.  

Ohio EPA, DAPC has been working to develop rules that would define BAT.  However, the rule development has not been completed and it is likely that it will take many years before all source categories are covered by the new BAT rules.   

Because these rules have not yet been developed, there is currently a conflict between the statutory language contained within S.B. 265, and the current rule language that is contained in the U.S. EPA approved State Implementation Plan (SIP).  The S.B. 265 language envisions that the director will develop rules that define BAT for new or modified sources and that the past practice of a case-by-case BAT determination during the permit process cease.  In addition, since the Ohio EPA has not yet developed BAT rules, under S.B. 265, no BAT can be established for any new or modified source for which a permit application was received on or after August 3, 2009.  The currently approved and federally enforceable SIP contains the existing language of the Ohio rule which requires a case-by-case determination of BAT.  

U.S. EPA has given Ohio EPA strong statements saying that issuing permits on or after August 3, 2009 without BAT would be considered “backsliding” under the Clean Air Act and would not be acceptable.  

Because of these conflicts and issues, Ohio EPA has decided to develop this policy which contains a combination of parts of the S.B. 265 requirements and parts of the old case-by-case BAT requirements.  This had been developed so all permit writing staff knows how to implement BAT through the permits they write and so any interested party knows what to expect.  This memo describes and implements that policy.  

The following procedure shall be used to develop and determine BAT for non exempt sources[footnoteRef:1]. [1:  Exempt sources include those that are exempt under OAC rule 3745-31-03 and those that are exempt from BAT under the <10 ton/yr exemption.  This policy would not apply to deminimis sources because deminimis sources are not required to obtain installation permits. ] 


1. Applicability of Post August 3, 2009 BAT

Determine the date the installation or modification permit application was filed (not the completeness determination date).  Determine the date that construction or installation of the air contaminant source was started.  If the application was filed prior to August 3, 2009, or the air contaminant source was constructed or modified (for this permit action) prior to August 3, 2009, then BAT for the new or modified air contaminant sources covered under the application shall be determined on a case-by-case basis using past practices for determining BAT.  In that case, do not follow the below procedure.  If the application was filed and the source was to be installed or modified on or after August 3, 2009, then proceed to the next step.

2. MACT, BACT, LAER Applicability

Review each air contaminant source and each pollutant to determine if the air contaminant source is subject to Section 112 (Maximum Achievable Control Technology, MACT), Part C of Title I (Prevention of Significant Deterioration, PSD), and Part D of Title I (Non attainment NSR) of the federal Clean Air Act.  If, for the applicable pollutant, one or more of the above rules applies, then BAT is equivalent to the most stringent of the above applicable standards.  (Note, this requirement of SB 265 applies to any permit issued on or after August 3, 2009.  Also note that this approach follows long standing DAPC policy.)  

Do the above analysis for each pollutant separately. 

If you determine a limit based on this step, then use ORC 3704.03(T) for the applicable rule cite.

If, for the particular pollutant, one or more of the above standards apply, then BAT is the MACT/BACT/LAER limit.  Do not establish another BAT limit for that pollutant.  BAT has been determined and you do not need to do the rest of the below procedures.  

If, for the particular pollutant, none of the above standards apply, then proceed to step three.  

3. Reasonably Available Control Technology (RACT) Minimum Limits

Review each air contaminant source to determine if the controlled potential to emit of volatile organic compounds (VOC) is greater than or equal to 10 tons per year.  For those air contaminant sources where the controlled potential to emit of VOC is greater than or equal to 10 tons per year,  review the rules of OAC Chapter 21 (Carbon Monoxide, Photochemically Reactive Materials, Hydrocarbons, and related Materials Standards) that were effective on January 1, 2006.  A copy of these rules can be found at:    http:/xxxx/xxxx/.  Determine if any VOC rule for any location in the State applies to the same size and type of source you are considering.  If a January 1, 2006 effective VOC rule applies anywhere in the State for your type of source, then BAT is determined to be, at a minimum, equivalent to the VOC rule no matter where in the State that rule applies.   

Note, no RACT rule for NOx existed on January 1, 2006.  Therefore, in spite of the language found in SB 265 concerning a backstop for NOx, there is none.

If you determine a limit based on this step, then use ORC 3704.03(T) for the applicable rule cite.

If you have determined a RACT VOC limit should be established, then use that limit as BAT for VOC.  Then, move one to Step 4 for any remaining pollutants.  If there is not RACT VOC limit applicable, then move on to step four.  

4. Temporary Case-by-Case BAT Limits

This step involves two sub steps.  First, the permit writer should review each air contaminant source to determine BAT using all past procedures for a case-by-case determination.  This step needs to be done for each criteria pollutant.  

Second, the permit writer should determine the format for the BAT limit.  Under this procedure, and as required under S.B. 265, only one limit is allowed for BAT.   S.B. 265 says, in part:
…
Best available technology requirements established in rules adopted under this division shall be expressed only in one of the following ways that is most appropriate for the applicable source or source categories:

(1) Work practices;
(2) Source design characteristics or design efficiency of applicable air contaminant control devices;
(3) Raw material specifications or throughput limitations averaged over a twelve-month rolling period;
(4) Monthly allowable emissions averaged over a twelve-month rolling period.  
…

In order to help determine what BAT limit format is “most appropriate”, DAPC has developed what it believes is “most appropriate” for many common source categories.  These “most appropriate” decisions are detailed in the attached table called Best Available Technology Emission Limit Format Table.  

Permit writers should review the Best Available Technology Emission Limit Format Table to find the closest match to the source type under review.  Once the source type is determined, review the table to find the BAT limit format that DAPC has determined is appropriate for the BAT limit.  Then, take the case-by-case BAT determination you made above and convert it to the BAT emission limit format found in the table.   The result is the BAT limit you should use for the permit.  

For example, if the type of source you are considering is a combustion turbine (either combined cycle or single cycle), then review the Best Available Technology Limit Format Table under the EU Description column until you find the emissions unit description for Combustion Turbine.  For PM, there are two items listed, one for cases where controls are required and one for when controls are not required.  If controls are required, then review the BAT Limit Format column to determine the format for the BAT limit.  In this case, the format is “X percent control”.  This means that the BAT limit you are going to develop is going to be in the format of a percent control.  If, on the other hand, you determine that controls are not required, then the BAT Limit Format column says the limit shall be in the format of X.X pounds/mmBtu heat input.  

Note, that under SB 265, Ohio EPA cannot include more than one BAT emission limit per pollutant.  So, only use the one limit you have selected from the table.  

If you determine a limit based on this step, then use ORC 3704.03(T) and OAC rule 3745-31-05(A)(3) for the applicable rule cite.  

Once you have completed this step, move on to Step 5.

5. Develop any monitoring, record keeping, reporting and testing requirements needed to support the limit selected following our normal past practices.    

At this point you should have selected BAT limit(s) for the source.  Process the permit per our normal procedures from this point.  
Common Questions and Answers

Question 1:  One interpretation of the language contained in S.B. 265 is that the <10 ton/yr BAT exemption does not apply on or after August 3, 2009.  This interpretation is based on the language in the S.B. that states that on or after August 3, 2009, “best available technology only shall be required to the extent required by rules adopted under Chapter 119. of the Revised Code…”.  Since the <10 ton/yr BAT exemption is not yet contained in a rule, it could be logically concluded that the <10 ton/yr BAT exemption does not apply until the director implements the exemption in a rule.  

Answer 1:  As policy, Ohio EPA believes it is appropriate to continue to use the < 10 ton/yr exemption in spite of the above interpretation.  It is our belief that the Legislature intended this exemption to apply from the date the legislation became effective forward.  Therefore, permit writers should continue to apply the exemption when air pollution sources qualify.  

Question 2:  If a company indicates they do not want Ohio EPA to establish a BAT limit because a BAT rule has not been developed, what should the permit writers do?

Answer 2:  Bring the issue up with your Central Office DAPC permit contact for further guidance.  

Question 3:  What happens if I cannot locate my source type on the Best Available Technology Emission Limit Format Table?

Answer 3:  Determine which other source category is most like the source type you have.  Use that source category’s BAT Limit Format. If you cannot find a similar source type, contact your Central Office DAPC permit contact for further guidance.

If you have any questions or concerns about establishing BAT for particular source, please contact your Central Office permit contact to discuss.  
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