BEFORE THE

[y

OHIO ENVIRONMENTAL PROTECTION AGENCY h

In the Matter of: E
United States Gypsum Company : Director's Final Findings

P.O. Box 121 : and Orders
Gypsum, Ohio 43433-0121 :

Respondent —
P | certify this to be a true and accurate copy of the

official documents as filed in the records of the Ohio
PREAMBLE nvironmenta! Protection Agency.

It is agreed by the parties hereto as follows:

SR

A

By: ! . %L%?'* &%

Date:
I. JURISDICTION (* ;

. .?v
These Director's Final Findings and Orders (“Orders’\"j are issued to United States
Gypsum Company (“Respondent”) pursuant to the authority vested in the Director of the
Ohio Environmental Protection Agency (“Ohio EPA”) under Ohio Revised Code (“ORC")
§§ 6111.03 and 3745.01.

il. PARTIES BOUND

These Orders shall apply fo and be binding upon Respondent and successors in
interest liable under Ohio law.

Iil. DEFINITIONS
Unless otherwise stated, all terms used in these Orders shall have the same
meaning as defined in ORC Chapter 6111. and the rules promulgated thereunder.
V. FINDINGS
The Director of Ohio EPA has made the following findings:
1. Respondent owns and operates the U.S. Gypsum Company, and its associated
wastewater treatment plant (WWTP). U.S. Gypsum Company is an industrial
manufacturer of paper-based building products, joint tape, joint treatment, stucco,

and other gypsum fiber products, located on | ake Street, Gypsum, Ottawa
County, Ohio. U.S. Gypsum and its WWTP are hereinafter collectively referred
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10.

to as “Facility.”

The WWTP, with a flow design of 700,000 gallons per day, consists of a primary
clarifier followed by a series of aerated/nonaerated lagoons.

The WWTP, discharges "sewage,” "ndustrial wastes,” and/or “other wastes”, as
those terms are defined in ORC 6111.01, to Sandusky Bay and Lake Erie.
Sandusky Bay and Lake Erie constitute swaters of the state” as defined in ORC §
6111.01.

Respondent holds an Ohio National Pollutant Discharge Elimination System
(NPDES) permit, No. 2IA00000*ED. The permit was effective July 1, 2003, and
expired June 30, 2008. Respondent submitted an NPDES permit renewal
application on January 25, 2008.

NPDES permit No. 2IA00000"ED contains a compliance schedule that required
Respondent to meet final effluent limits within twelve (12) months of the effective
date of the permit.

On October 6, 2004, Ohio EPA conducted a compliance inspection of
Respondent’s Facility. A letter dated October 15, 2004 was sent by Ohio EPAfo
Respondent, documenting the condition of the WWTP during the inspection and
violations of effluent limitations and other terms and conditions in Respondent’s
NPDES permit.

Ohio EPA conducted a site visit on June 13, 2008, and found the treatment
systemtobeina seriously upset condition. The primary clarifier was found to be
gray, septic, and odorous. The subsequent lagoons were also found to be -
discolored and odorous.

Ohio EPA returned to the facility and took effiuent samples at outfall 001 on June
15, 2008. The sample results were received on October 24, 2008, and confirmed
that the treatment process was inadequate.

Ohio EPA sent Respondent a Notice of Violation dated July 14, 2008, which
documented violations of effluent limitations, the compliance schedule, and other
terms and conditions of Respondent's NPDES permit.

On April 27, 2007, proposed Director's Final Findings and Orders were mailed fo
Respondent and, among other things, proposed that, within six months of the
effective date of the orders, Respondent submit to Ohio EPA’s Northwest District
Office (“NWDQ") an engineering study evaluating the existing treatment system
and rmaking recommendations for operational improvements.
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14.

15.

18.

17.

On June 7, 2007, Respondent provided an engineering study, as described in the
proposed Director's Final Findings and Orders to Ohio EPA’s NWDO. In
summary, the study recommended the following improvements for maintaining
compliance and for increasing wastewater treatment efficiency.

Compliance: Install additional aerators in lagoon cell 1;
Set up aerator operation and maintenance program,
Install floating baffle in lagoon cell 2;
Wet well operations improvement;
Install replacement primary clarifier.

Efficiency:  Install replacement wet well;
Add fourth lagoon;
Dredge lagoon cells 2 and 3;
Dispose of sludge geotubes;
Install replacement filter press;
Replace siudge silos with gravity thickeners;
Replace existing aerators with updated version.

By letter dated June 25, 2007, Ohio EPA’'s NWDO nofified Respondent that it
concurred with the recommendations in the study, and requested a schedule of
implementation for the improvements, and permit to install {"PTl") applications for
any new treatment components.

On June 27, 2007, Respondent completed instaliation of three new aerators in
lagoon cell 1. Respondent also established an aerator operation and
maintenance progrant.

During May, 2008, Respondent installed a floating baffle in lagoon cell 2 fo
improve efficiency and extend the hydraulic residence time within lagoon cell 2.

On March 14, 2008, Respondent notified Ohio EPA that it had shut down part of
its operations at the Facility and that, due to a business slow down, it would
complete the compliance improvements, but that the efficiency improvements
would be postponed indefinitely.

ORC § 6111.04 prohibits any person from causing pollution or causing any
sewerage, indusirial waste or other waste to be placed in any location where they
cause pollution to waters of the stafe, except if such discharges occur in
accordance with an NPDES permit issued by the Director.

ORC § 6111.07 (A) prohibits any person from violating, or failing to perform any
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19.

20.

21.

duty imposed by ORC §§6111.01 to 81 11.08, or violating any order, rule, orterm
or condition of a permit issued by the Director pursuant ip those settions. Each
day of violation is a separate offense.

Respondent has, on at least the dates listed in the chart attached hereto as
Attachment | and incorporated by reference as if fully rewritten herein, exceeded
hoth the interim and final effiuent limitations in its current and previous NPDES
permits from June 2000 through September 2006. Respondent's failure fo
comply with the effluent limitations of its NPDES permit violates the permit and
ORC §§6111.04 and 6111.07. Each violation cited on Attachment | constitutes a
separate violation.

Respondent has been in compliance with final effluent limitations in its NPDES
permit since October 20086.

The following Orders do not constitute authorization or approval of the
construction of any physical structure or facilities, or the modification of any
existing wastewater treatment plant. Any such construction or modification is
subject to the plan approval and permit to install (PT1) requirements of ORC §§
6111.44 and 6111.45 and Ohio Administrative Code (OAC) Chapter 3745-42.

The Director has given consideration to, and based his determination on,

evidence relating to the technical feasibility and economic reasonableness of
complying with these Orders and to evidence relating to conditions calculated to
result from compliance with these Orders, and its relation to the benefits fo the
people of the state to be derived from such compliance in accomplishing the
purposes of R.C. Chapter 6111.

V. ORDERS

By no later than December 12, 2009, Respondent shall submit, in accordance
with Section X. of these Qrders, an application for a PTi and detailed plans for
replacement of the existing wet well downstream of the primary clarifier and
replacement of the existing 110-foot diameter primary clarifier with a primary
clarifier which is adequately sized fo treat the average design flow rate of
wastewater from the Facility.

Within thirty (30) days of receipt of notification from Ohio EPA, Respondent shali
provide Ohio EPA, in accordance with Section X, of these Orders, with a
response addressing any comments or deficiencies and/or submitting any
additional information requested with regard to any of the submittals required by
Order No. 1.
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¥ required, by no later than December 12, 2009, Respondent shall submit, in
aceordance with Section X. of these Orders, a Notice of Intent to obtain coverage
under Ohio EPA’s NPDES Permit for Storm Water Discharges Associated with
Construction Activity, and a storm water poliution prevention plan.

By no later than April 1, 2010, Respondent shall commence construction of the
improvements described in Order No. 1 in accordance with an approved PTL

By no later than January 10, 2011, Respondent shall complete construction of
the improvements described in Order No. 1.

By no later than January 31, 2011, Respondent shall attain operational level of
the improvements described in Order No. 1.

Within fourteen (14) days of completing the requirements in Orders Nos. 4, 5,
and 6, Respondent shall provide notice in writing o the Ohio EPA, in accordance
with Section X. of these Orders, of the completion of each requirement.

In accordance with the provisions set forth in Order No. 9 below, Respondent
may request an extension of the deadline for complying with Order No. 4, 5, or 6
above if compliance with the deadline set forth in Order No. 4, 5, or 6 is
prevented or delayed by an event which constitutes an “unavoidable delay” as
defined in Order No. 9.

Respondent shall cause all work required by these Orders to be performed in
accordance with applicable schedules and time frames unless any such
performance is prevented or delayed by an event which constitutes an
unavoidable delay.

a. For purposes of these Orders, an “unavoidable delay” shall mean an
event beyond the control of Respondent which prevents or delays
performance of any obligation required by Order No. 4, 5, or 6 and which
could not be overcome by due diligence on the part of Respondent.
increased cost of compliance shali not be considered an event beyond the
control of Respondent.

b. Respondent shall notify Ohio EPA, in accordance with Section X. of these
Orders, in writing within ten (10) days afier the occurrence of an event
which Respondent contends is an unavoidable delay. Such written
notification shall describe the anticipated length of the delay, the cause or
causes of the delay, the measures taken and to be taken by Respondent
to minimize the delay, and the timetable under which these measures will
be implemented. Respondent shall have the burden of demonstrating that
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1.

the event constitutes an unavoidable delay.

C. if Ohio EPA does not agree that the delay has been caused by an
unavoidable delay, Ohio EPA will notify Respondent in writing. If Ohio
EPA agrees that the delay is attributable to an unavoidable delay, Ohio
EPA will notify Respondent in writing of the length of the extension for the
performance of the obligations affected by the unavoidable delay.

Respondent shall pay the amount of forty-four thousand dollars {$44,000.00) in
seftlement of Ohio EPA's claims for civil penalties, which may be assessed
pursuant to ORC Chapter 6111. Within thirty (30) days of the effective date of
these Orders, Respondent shall make payment to Ohio EPA, by submitting an
official check made payable to “Treasurer, State of Ohio,” for thirty-five thousand
two hundred dollars ($35,200.00) of the total penaity amount to Brenda Case, or
her successor, together with a letter identifying the Respondent and the Facility,
to:

Ohio EPA

Office of Fiscal Administration
P.O. Box 1049

Columbus, Ohio 43216-1049

A photocopy of the check shall be sent to Ohio EPA’s Northwest District Office
in accordance with Section X. of these Orders.

In lieu of paying the remaining eight thousand eight hundred dollars ($8,800.00)
of the civil penalty to Ohio EPA, Respondent shall fund a supplemental
environmental project (*SEP”) by making a contribution in this amount to the
Ohio EPA Clean Diese! School Bus Program. Specifically, within thirty (30) days
after the effective date of these Orders, Respondent shall submit an official
check in the amount of eight thousand eight hundred dollars ($8,800.00), made
payable to “Treasurer, State of Ohio,” together with a cover letter identifying the
Respondent and the Facility and referencing the Ohio EPA Clean Diesel School
Bus Program, to Brenda Case, or her successor at.

Chio EPA

Office of Fiscal Administration
P.O. Box 1048

Columbus, Ohio 43216-1048

A copy of each check shall be sent to Mark Mann, Environmental Manager,
Stormwater and Enforcement Section, or his successor, at the following address:



United States Gypsum Company
Pirector's Final Findings and Orders
Page 7 of 10

Ohio EPA

Division of Surface waler
P.0. Box 1049

Columbus, Ohio 43216-1049

12.  Should Respondent fail to fund the SEP within the required time frame
established in Order No. 11, Respondent shall immediately pay to Ohio EPA
eight thousand eight hundred dollars ($8,800.00) of the civil penalty in
accordance with the procedures in Order No. 10.

Vi. TERMINATION

Respondent's obligations under these Orders shall terminate when Respondent
certifies in writing and demonstrates to the satisfaction of Ohio EPA that Respondent
has performed alf obligations under these Orders and the Chief of Ohio EPA’s Division
of Surface Water acknowledges, in writing, the termination of these Orders. If Ohio EPA
does not agree that all obligations have been performed, then Ohio EPA will notify
Respondent of the obligations that have not been performed, in which case Respondent
shall have an opportunity to address any such deficiencies and seek termination as
described above.

The certification shall contain the following attestation: *I certify that the
information contained in or accompanying this certification is true, accurate and
complete.”

This certification shall be submitted by Respondent to Ohio EPA and shall be

signed by a responsible official of the Respondent. For purposes of these Orders, a
responsible official is as defined in Ohio Administrative Code Rule 3745-33-03.

Vil. OTHER CLAIMS

Nothing in these Orders shall constitute or be construed as a release from any
claim, cause of action or demand in law or equity against any person, firm, partnership
or corporation, not a party to these Orders, for any liability arising from, or related o
activities occurring on or af the Facility.

Viil. OTHER APPLICABLE LAWS

All actions required to be taken pursuant to these Orders shall be undertaken in
accordance with the requirements of all applicable local, state and federal laws and
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regulations.

These Orders do not waive or compromise the applicability and

enforcement of any other statutes or regulations applicable to the Facility.

IX. MODIFICATIONS

These Orders may be modified by agreement of the parties hereto. Modifications
shall be in writing and shall be effective on the date entered in the journal of the Director

of Ohio EPA.

X. NOTICE

All documents required to be submitted by Respondent pursuant to these Orders
shall be addressed to:

and to:

Ohio Environmental Protection Agency
Northwest District Office

Division of Surface Water

Attn: DSW Enforcement Unit Supervisor
347 North Dunbridge Road

P. O. Box 466

Bowling Green, Ohio 43402

Ohio Environmental Protection Agency

Lazarus Government Center

Division of Surface Water

Attn: Manager, Stormwater and Enforcement Section
50 W. Town Street, Suite 700 [P.O. Box 1049]
Columbus, Ohio 43215 [43216-1049]

[For mailings use the post office box number and zip code in
brackets]

or to such persons and addresses as may hereafter be otherwise specified in writing by

Ohio EPA.

Xi. RESERVATION OF RIGHTS

Ohio EPA and Respondent each reserve all rights, privileges and causes of
action, except as specifically waived in Section Xil. of these Orders.
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Xl WAIVER

In order to resolve disputed claims, without admission of fact, viclation or liability,
and in lieu of further enforcement action by Ohio EPA for only the violations specifically
cited in these Orders, Respondent consents to the issuance of these Orders and agrees
to comply with these Orders. Compliance with these Orders shall be a full accord and
safisfaction for Respondent's liability for the violations specifically cited herein.

Respondent hereby waives the right to appeal the issuance, terms and
conditions, and service of these Orders, and Respondent hereby waives any and all
rights Respondent may have to seek administrative or judicial review of these Orders
either in law or equity.

Notwithstanding the preceding, Ohio EPA and Respondent agree that if these
Orders are appealed by any other party to the Environmental Review Appeals
Commission, or any court, Respondent retains the right to intervene and participate in
such appeal. In such an event, Respondent shall continue to comply with these Orders
notwithstanding such appeal and intervention unless these Orders are stayed, vacated
or modified.

Xlil. EFFECTIVE DATE

The effective date of these Orders is the date these Orders are entered into the
Ohioc EPA Director's journal.
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XIV. SIGNATORY AUTHORITY

Each undersigned representative of a party to these Orders certifies that he or
she is fully authorized to enter into these Orders and to legally bind such party to these
Orders.

IT IS SO ORDERED AND AGREED:

Ohio Environmental Protection Agency

(%WZJ Q”M 2/20 /%

{aura Powell Date
Assistant Director

1T 1S SO AGREED:

U.S. Gypsum Company

@%M L %%_ﬂ/\ ,3/ 1€ [o¥

‘Signature Datel !

Wituaml ¢. St, Leter

Printed or Typed Name

PLANT MANAGET
Title
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