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Reinstated Boiler MACT rule, 40 CFR Part 63, Subpart DDDDD Terms and Conditions (T&C) dated 5/9/12

Use these T&Cs in Part B – Facility-Wide Terms and Conditions for Title V permits where 40 CFR Part 63, Subpart DDDDD is an applicable requirement for one or more emissions units.  In most cases, coal-fired boilers subject to Boiler MACT will also be classified as a Pollutant Specific Emissions Unit (PSEU) for Particulate Emissions (PE) and will be subject to the Compliance Assurance Monitoring (CAM) monitoring provisions of 40 CFR Part 64 until such time as the permittee complies with the PE monitoring (opacity monitoring or such other particulate monitoring) provisions in the Boiler MACT.

40 CFR Part 63, Subpart DDDDD (Boiler MACT) Requirements

The permittee is subject to the applicable emission limitation(s) and/or control measures, operational restrictions, monitoring and/or record keeping requirements, reporting requirements, testing requirements and the general and/or other requirements specified in 40 CFR Part 63, Subpart DDDDD, in accordance with 40 CFR Parts 63.7480 through 63.7575 (including the Table(s) and Appendix(ices) referenced in Subpart DDDDD).

The following emissions units in this permit are subject to the aforementioned requirements: BXXX, BYYY...

(Authority for term: 40 CFR Part 63)


40 CFR Part 63, Subpart A, General Provisions 

The permittee is subject to the applicable requirements of 40 CFR Part 63, Subpart A (General Provisions), as set forth in Table 10 of Subpart DDDDD.

The following emissions units in this permit are subject to the aforementioned requirements: BXXX, BYYY...

(Authority for term: 40 CFR Part 63)


40 CFR Part 64 Compliance Assurance Monitoring (CAM) Requirements

The Ohio EPA has approved the Compliance Assurance Monitoring (CAM) plan submitted by the permittee, pursuant to 40 CFR Part 64, for emissions units BXXX, BYYY, etc...  The permittee shall comply with the provisions of the plan (as specified in Part C - Terms and Conditions for Emissions Units) during any operation of the aforementioned emissions units.

Pursuant to 40 CFR 64.2(b), CAM will not apply to the MACT emission limitations or standards in 40 CFR Part 63, Subpart DDDDD, after the compliance date in that rule.

(Authority for term: 40 CFR Part 64)


Use these T&Cs in Part C - Terms and Conditions for emissions units in Title V permits where 40 CFR Part 63, Subpart DDDDD is an applicable requirement.  In most cases coal-fired boilers subject to Boiler MACT will also be classified as a Pollutant Specific Emissions Unit (PSEU) for Particulate Emissions (PE) and will be subject to the Compliance Assurance Monitoring (CAM) monitoring provisions of 40 CFR Part 64 until such time as the permittee complies with the PE monitoring (opacity monitoring or such other particulate monitoring) provisions in the Boiler MACT.


Applicable Rules/Requirements b)(1)(a) 
[LIST BELOW IS NOT EXHAUSTIVE, CHECK EACH EMISSION LIMIT TO ENSURE THAT THE BELOW “LESS STRINGENT” PARAGRAPH IS ACCURATE]

OAC rule 3745-17-XX
OAC rule 3745-31-05(XXX) – BAT/BACT/LAER (as applicable, typically PM/PM10 and CO emission limits and possibly air toxics limits (Hg, HCl, etc…) from NSR permits that also have numeric emission limits for some subcategories in the Boiler MACT)

Applicable Emissions Limitations/Control Measures b)(1)(a)
Particulate emissions shall not exceed XX lb/MMBtu of actual heat input.

The particulate emission limitation established pursuant to OAC rule XXX is less stringent than the emission limitation established pursuant to 40 CFR Part 63, Subpart DDDDD. The permittee shall comply with all applicable emission limitations (including any less stringent emission limitation) after the compliance date in 40 CFR Part 63, Subpart DDDDD.


Applicable Rules/Requirements b)(1)(a)
40 CFR Part 63, Subpart DDDDD

Applicable Emissions Limitations/Control Measures b)(1)(a)
Applicable Emission Limits in Tables 1 and 2; Work Practice Standards in Table 3 and Operating Limits in Table 4 to Subpart DDDDD of 40 CFR Part 63 (subject to change based on the issuance of the Final Action on Reconsideration of 40 CFR Part 63, Subpart DDDDD by U.S. EPA).  See b)(2).

b)(2)  The requirements of 40 CFR Part 63, Subpart DDDDD are currently effective due to the January 9, 2012 decision by the United States District Court for the District of Columbia to vacate the administrative stay that U.S. EPA put in place during the reconsideration of the March, 2011 final rules.  On February 7, 2012, U.S. EPA issued a “No Action Assurance“ letter to facilities and indicated that U.S. EPA will exercise its enforcement discretion to not pursue enforcement action of violations of the Initial Notification deadlines established in the rule.  This letter further notes that U.S. EPA has proposed revisions to the compliance dates for all units (the date by which a unit must be in compliance with the substantive requirements in the Boiler MACT rule) and to the subcategories for some units.  U.S. EPA plans to issue a Final Action on Reconsideration of 40 CFR Part 63, Subpart DDDDD in the spring of 2012.


Applicable Rules/Requirements b)(1)(a)
40 CFR Part 64

Applicable Emissions Limitations/Control Measures b)(1)(a)

See d)X and e)X below.  

Pursuant to 40 CFR 64.2(b), CAM will not apply to the MACT emission limitations or standards in 40 CFR Part 63, Subpart DDDDD, after the compliance date in that rule.

(Authority for term: 40 CFR Part 64)

d)X Monitoring and/or Record Keeping Requirements

Add this to the particulate monitoring language in the permit used to satisfy gap-filling:

The PM monitoring requirements specified in 40 CFR section 63.7525 will replace the monitoring requirements of 40 CFR Part 64, and therefore, this provision will no longer apply after the compliance date in 40 CFR Part 63, Subpart DDDDD.

            (Authority for term: OAC rule 3745-77-07(C)(1) and 40 CFR Part 64)

d)X Monitoring and/or Record Keeping Requirements

The CAM plan for this emissions unit has been developed for particulate emissions. The CAM performance indicators for particulate emissions, until the compliance date in 40 CFR Part 63, Subpart DDDDD, are the [continue term with standard language for CAM]

ADD:
The PM monitoring requirements specified in 40 CFR section 63.7525 will replace the monitoring requirements of 40 CFR Part 64, and therefore, this provision will no longer apply after the compliance date in 40 CFR Part 63, Subpart DDDDD.

            (Authority for term: OAC rule 3745-77-07(C)(1) and 40 CFR Part 64)

e)X Reporting Requirements

Use same approach for 40 CFR Part 63, Subpart DDDDD and CAM reporting requirements.


DISCUSSION
Since the Boiler MACT “Stay” was lifted the rule (40 CFR Part 63, Subpart DDDDD) is currently an applicable requirement and the emission limitations from the rule must be included (i.e., cited through Incorporation by Reference (IBR)) along with the rule to avoid the need to Reopen the Final Title V permit at some point in the future.  However at this time the emission limits cannot be included with specificity due to the pending Reconsideration.  Because the rule is in effect and there is a timing issue involved (i.e., compliance dates to be “reset” for at least three years after publication of the Reconsideration in the Federal Register), the interaction between MACT and CAM monitoring needs to be considered when drafting permit terms and conditions.  The MACT allows a number of options that go well beyond the monitoring stringency of COMS and the monitoring that Ohio EPA has traditionally included in Title V permits to satisfy the gap-filling provisions of OAC rule 3745-77-07(A)(3)(a)(ii).  After the Final Reconsideration rule is issued, facilities will have surety of the subcategory that applies to their boiler(s) and can submit Minor Permit Modification (MPM) applications to incorporate the final effective Boiler MACT requirements into their final Title V permit using the EG#76 Incorporation by Reference (IBR) approach.  Ohio EPA’s Title V modification guidance (section VII.B.1) and 40 CFR 70.7 generally allows for the Boiler MACT requirements to be added to the final permit via an MPM.

 
Include the following background in the Title V Statement of Basis (SOB) concerning the Boiler MACT.  Also include a discussion of any differences in format (e.g., lbs/MMBtu) between Boiler MACT and Ohio SIP or NSR (BAT/BACT/LAER) emission limits:


The Clean Air Act (CAA) requires U.S. EPA to develop rules to reduce air toxics emissions from categories of facilities that emit one or more of 187 listed air toxic pollutants.  These rules require the application of emissions limits based on Maximum Achievable Control Technology (MACT).  The U.S. EPA identified industrial boilers, commercial and institutional boilers, and process heaters as categories of major sources for which emission standards must be developed.
Industrial boilers, commercial and institutional boilers, and process heaters located at a major source facility (a facility that emits or has the potential to emit 10 or more tons per year (TPY) of a single air toxic or 25 TPY or more of any combination of air toxics) were subject to a case-by-case MACT determination pursuant to section 112(j) of the CAA due to the June 8, 2007 D.C. Circuit Court of Appeals decision to vacate the Boiler MACT (40 CFR Part 63, Subpart DDDDD).
On March 21, 2011, U.S. EPA published the final rule of the National Emission Standards for Hazardous Air Pollutants for Major Sources: Industrial, Commercial, and Institutional Boilers and Process Heaters (40 CFR Part 63, Subpart DDDDD) in the Federal Register.  At the same time, U.S. EPA published an announcement in the Federal Register that they would be reconsidering certain aspects of the final rule. 
On May 18, 2011, U.S. EPA published a delay notice (“Stay”) of the effective dates for the final rule of the National Emission Standards for Hazardous Air Pollutants for Major Sources: Industrial, Commercial, and Institutional Boilers and Process Heaters (40 CFR Part 63, Subpart DDDDD) which were published in the Federal Register on March 21, 2011.  Under this Stay, the effective dates of the final rule were delayed until the proceedings for judicial review were completed or U.S. EPA completed its reconsideration of the rule, whichever was earlier, and the Agency published a notice in the Federal Register announcing that the rules were in effect.  
On January 9, 2012, the United States District Court for the District of Columbia vacated the U.S EPA’s delay notice as unlawful and remanded the delay notice back to U.S. EPA for further proceedings. Based upon the Court’s action, the Stay was no longer and the final rule as published on March 21, 2011, became effective rule as of May 20, 2011, for all new and existing sources subject to 40 CFR Part 63, Subpart DDDDD. 
On February 7, 2012, U.S. EPA issued a no action assurance letter informing sources that U.S. EPA will not enforce any of the administrative notification requirements for new or existing boilers in the 2011 rules for a period of time while U.S. EPA works to take final action on the proposal to reset these dates. For existing boilers, these administrative notification requirements are the only obligations sources would otherwise have under the 2011 rules prior to when the U.S. EPA intends to finalize the reconsideration process.  The Final reconsideration rule is expected to be promulgated by June, 2012.

